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This Decision concerns the eligibility of ) 0.9.0.9.0.0,:0.9,.0.9.9.0.4
(hereinafter "the individual") to hold an access authorization.?
The regulations governing the individual's eligibility are set
forth at 10 C.F.R Part 710, "Criteria and Procedures for
Determning Eligibility for Access to Classified Matter or Speci al
Nucl ear Material." This Decision will consider whether, based on
the testinony and ot her evidence presented in this proceeding, the
i ndi vi dual shoul d be granted access authorization. As discussed
below, | find that access authorization should not be granted in
this case.

| . BACKGROUND

This adm nistrative revi ew proceedi ng began with the i ssuance of a
notification letter by a Departnent of Energy (DOE) Ofice,
informng the individual that information in the possession of the
DCE created substantial doubt pertaining to his eligibility for an
access authorization in connection with his work. |n accordance
wth 10 CF.R § 710.21, the notification letter included a
statenment of the derogatory information causing the security
concern.

The security concern cited in the letter involves the individual’s
excessive use of alcohol. According to the letter, a DCE
consul tant psychol ogi st di agnosed the individual as using al cohol

1/ An access authorization (or security clearance) 1is an
adm ni strative determnation that an individual is eligible
for access to classified matter or special nuclear material.
10 CF.R § 710.5.



habitually to excess, and as suffering from substance abuse

al cohol, an ill ness which causes or may cause a significant defect
in judgnment or reliability. In her witten report to the DOE, the
DCE consul tant psychol ogi st i ndi cated t hat she based thi s di agnosi s
on the fact that the individual stated to her that he “continues to
dri nk excessively and becones intoxicated ‘twi ce a year.”” The DOE
consul tant psychologist further indicated that in order to
denonstrat e adequat e evi dence of rehabilitation or reformation from
these conditions, the individual would need “a formal course of
rehabilitation consisting of counseling, randomuri ne screeni ng and
liver function tests with docunented progress.” He would al so need
“to abstain fromal cohol for a period of a year while attendi ng the
af orenenti oned counseling.” The notification letter also sets
forth instances in April 1997 and Cctober 1998 in which the
i ndividual was cited for DU . According to the notification
letter, this constitutes derogatory information under 10 C F. R

8§ 710.8(j) (herei nafter Criterion J) and 10 CFR

710. 8(h) (hereinafter Criterion H). ?

The notification letter inforned the individual that he was
entitled to a hearing before a Hearing Oficer, in order to respond
to the information contained in that letter. The i ndividua

requested a hearing, and that request was forwarded by the DOCE
Ofice to the Ofice of Hearings and Appeals (OHA). | was
appointed the Hearing Oficer in this matter. |In accordance with
10 CF.R 8 710.25(e) and (g), the hearing was convened.

At the hearing, the individual testified on his own behalf, and
presented testinony of his wfe, a high level supervisor, an
i nternedi ate-1 evel supervisor and a co-worker/friend. He al so
presented testinony from tw enployee assistance program
(EAP) counsel ors. The DCE counsel presented the testinony of the
DCE consul tant psychol ogi st.

2/ Criterion J security concerns relate to an individual’s use of
al cohol habitually to excess, or to an individual’s having

been diagnosed by a psychiatrist or |Ilicensed clinical
psychol ogi st as al cohol dependent or as suffering fromal cohol
abuse. Criterion H concerns relate to an illness or nental

condition which, in the opinion of a psychiatrist or |icensed
clinical psychologist, causes or may cause a significant
defect in judgnent or reliability.



1. Heari ng Testi nbny

A. The | ndi vi dual

The individual admts that he has cone to a point in his |ife where
it wll be better for him to abstain from all alcohol use.
Transcript of Hearing (Tr.) at 82. He has cone to this concl usion
because he realized that alcohol use was adversely affecting his
career and his request for a security clearance, and al so because
his wife and children are nore inportant to hi mthan use of al cohol.
Tr. at 84, 93, 103. He stated that physical fitness is also
inportant to himand that he feels nore physically fit if he does
not use alcohol. Tr. at 98-99. He testified that his | ast use of
al cohol was at Thanksgi ving of 2006. Tr. at 84. He indicated that
al cohol is not an inportant part of his life. Tr. at 86. He stated
that his long range intent is never to use al cohol again, but for
now, he is taking his resolution one day at a tinme. Tr. at 85.

Wth respect to treatnent, he stated that he has seen his EAP
counselors six to eight tinmes over about a two-nonth period and
expects to continue with that routine. Tr. at 87-88. He stated
that he went to see a nedical doctor who did not diagnose himwth
any al cohol problens. Tr. at 134. He also indicated that he went
to a counseling center, but that this center, too, did not diagnose
himw th an al cohol problem He did not provide any corroboration
for these assertions. Tr. at 135. He asserted that he wll
continue totry to find appropriate group and i ndi vi dual counseling
and a suitable Al coholics Anonynous (AA) group. Tr. at 138, 155.

B. | ndi vidual’s Wfe

The wife confirmed that the individual |ast wused alcohol on
Thanksgi vi ng day (of 2006). She indicated that he told her at that
tinme that he planned not to use al cohol any |onger because it was
not making himfeel well nentally and physically. Tr. at 15. She
does not believe that the individual currently has a problemwth
al cohol abuse. She stated in this regard that they are both very
busy with their careers and raising their children so that they do
not have tinme to spend using alcohol. Tr. at 18. She supports his
efforts to abstain from al cohol and will not offer him alcohol or
press himto use it. Tr. at 24-25.



C. Individual’s Supervisors; Co-Wrker/Friend
1. High-Level Supervisor

The individual’s high-level supervisor has known himfor about ten
years and sees himat work about two or three tines a week. He sees
the individual socially about three or four tinmes a year. Tr. at
34. The last time they socialized, about two nonths ago, he noted
that the individual was drinking a soft drink. Tr. at 35. He does
not believe that the individual is currently using al cohol and noted
that the i ndividual specifically nmentioned to himthat he has ceased
al cohol use. Tr. at 36, 38. He testified that the individual is
a good performer on the job, that he was recently pronoted, and t hat
t here has never been an i ssue of on-the-job al cohol use. Tr. at 44-
45.

2. Md-Level Supervisor

The individual’s md-|evel supervisor has known him for about ten
years and sees himon the job about three tinmes a week. He sees him
outside of work about ten tinmes a year. Tr. at 50-51. Wthin the
| ast year, he recalls that the individual was not using al cohol at
a party. Tr. at 53. He indicated that the individual told himthat
he had stopped using al cohol about two or three nonths ago because
his job and his fam |y were nore i nportant to hi mthan using al cohol
Tr. at 57.

3. Co-Wirker/Friend

This witness has known the individual for about twelve years, and
t hey have been working together for six years. Tr. at 59. He sees
the individual for several days at a tinme on a shift, and sees him
of f-duty, socially, about once or twce a week. Tr. at 61-62. He
bel i eves that the individual is not currently using al cohol and t hat
he stopped at | east one nonth ago, although he is unable to provide
a preci se date when that abstinence period began. Tr.at 67-68.

D. EAP Counsel ors
1. EAP Counsel or #1

This witness is a certified enployee assistance professional with
subst ance abuse training. Tr. at 106. She stated that she first
saw the individual around Thanksgiving tinme, and advised the
individual to seek the advice of his nedical doctor and to seek
al cohol counseling. Tr. at 107, 109. She has al so encouraged him



to attend AA, and stated that she was working with himto find an
AA group in which he feels confortable, and to find other prograns
that are suitable for him Tr. at 107-109. She indicated that she
does not “treat” clients but rather seeks out references for them
to help themget the appropriate treatnment. Tr. at 112. She would
i ke to see the individual receive counseling and suitabl e treatnent
on a reqgular basis for the next six to twelve nonths, and find an
appropriate AA group. Tr. at 114. She believes that he has nmade
i nportant changes in his life and needs sonme continuing education
to reinforce those changes. Tr. at 140.

2. EAP Counsel or #2

This witness has a masters degree in counseling and is a |licensed
soci al worker and al cohol and drug counselor. Tr. at 117. He was
involved in tw counseling sessions with the individual. Tr. at
119. He believes that the individual’s history of DU s and other
al cohol -rel ated i nci dents shows sone problemw th al cohol use. Tr.
at 121. However, he believes that the individual has matured, and
now understands what is inportant to him conpared with earlier
periods in his |ife when he used al cohol excessively. Tr. at 124.
He has confidence in the individual’s resolve to remain abstinent
fromalcohol. Tr. at 125, 132. He believes that the individua
needs a strong support network, including his wife, co-workers and
AA.

E. The DOE Consultant Psychol ogi st

After listening to the testinony of all the above w tnesses, the DCE
consul tant psychol ogi st reiterated her di agnosi s that the individual
abused al cohol and needed to denonstrate one year of abstinence and
undergo a year of alcohol education and counseling to establish
rehabilitation. She was convinced that the individual had
mai nt ai ned abstinence for the period since Novenber 2006, for two
nmonths at the time of the hearing. She believes that the individual
is currently in “early partial rem ssion,” and that this neans he
is on the “right track.” Tr. at 142-144. She indicated that the
i ndi vi dual has matured and has a good support system She believes
that this support systemwhich includes his hone |ife, his children
and his job bodes well for himto be successful. Tr. at 155.

Nevert hel ess, she testified that the individual still needs to take
part in a counseling program and undergo random screening. Tr. at
144-45. She testified that an appropriate programwoul d be al cohol
abstinence for one year and a formal counseling for one year. She
bel i eved that the EAP counsel ors had so far provided himw th about



two nonths of education. Tr. at 148-51. She was therefore not
persuaded that he had shown rehabilitation as of the date of the
hearing, and believed that an additional ten nonths would be
appropriate. Tr. at 151.

I11. Applicable Standards

A DOE adm ni strative review proceedi ng under 10 CF. R Part 710 is
not a crimnal case, in which the burden is on the governnent to

prove the defendant guilty beyond a reasonable doubt. In this type
of case, we apply a different standard, which is designed to protect
national security interests. A hearing is "for the purpose of

affording the individual an opportunity of supporting his
eligibility for access authorization.” 10 CF.R § 710.21(b)(6).
The burden is on the individual to conme forward at the hearing with
evi dence to convince the DOE that granting or restoring his access
aut hori zation "woul d not endanger the common defense and security
and would be clearly consistent with the national interest." 10
C.F.R § 710.27(d).

This standard inplies that there is a strong presunpti on agai nst the
granting or restoring of a security clearance. See Dep’'t of Navy
v. Egan, 484 U. S. 518, 531 (1988) (“the clearly consistent with the
interests of the national security test” for the granting of
security cl earances i ndi cat es “t hat security-cl earance
determ nations should err, if they nust, on the side of denials”);
Dorfrmont v. Brown, 913 F.2d 1399, 1403 (9th Cr. 1990)(strong
presunption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
I ssues. Personnel Security Hearing (Case No. VSO 0002), 24 DCE
1 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has
t he burden of going forward with evidence to rebut, refute, explain,
extenuate or mtigate the allegations. Personnel Security Hearing
(VSO 0005), 24 DCE 82,753 (1995), aff'd, 25 DOE f 83,013 (1995).
See also 10 CF.R § 710.7(c).

V. Analysis

The issue in this case is whether the individual has mtigated the
Criteria J and H security concerns, by denonstrating that he is
reformed and/or rehabilitated from al cohol abuse. As di scussed
below, | find that the individual has not yet resol ved t he concerns.



| believe that, as he contends, the individual has abstained from
al cohol since Thanksgiving 2006. The individual’s wife testified
convincingly in this regard, as did his co-worker/friend. These
W t nesses see himnost frequently outside work, and are in a good
position to give reliable testinony on this matter. Further, the
W t nesses who see him sonewhat |ess frequently outside work, his
supervisors, also corroborated the individual’s testinony that he
has been abstinent since Novenber 2006. However, as of the date of

t he hearing, the individual had maintai ned an abstinence period of

only about two nonths. This is short of the year-long period
recomended by the DOE consultant psychol ogi st, which seens to be
a reasonabl e abstinence period in this case.

Moreover, the individual has not begun a regular alcohol
educati on/ counsel ing program Although he has taken steps towards
that goal, with the EAP counsel ors aiding himin this regard, he has
not conpl eted that aspect of his rehabilitation. The DOE consultant
psychol ogi st and the EAP counselors all agreed on this point.

Overall, | agree with the DCE consultant psychol ogi st and the EAP
counselors that the individual had conpleted about two nonths of
rehabilitation towards the recommended year-long program
Therefore, | find that the individual has nade sone inportant
pr ogr ess. However, | do not believe that he has shown he has
resol ved the concerns regardi ng his al cohol abuse at this tine.

V. CONCLUSI ON

As the foregoing indicates, the individual has not resolved the
Criteria Hand J security concerns cited in the Notification Letter.
It is therefore nmy decision that the individual should not be
granted access authorization at this tine.

The parties may seek review of this Decision by an Appeal Pane
under the regulation set forth at 10 CF. R § 710. 28.

Virginia A Lipton
Hearing O ficer
O fice of Hearings and Appeal s

Dat e: February 23, 2007



